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STATE OF W SCONSI N : | N SUPREVE COURT
Estate of Cheryl Makos, by the Personal FILED
Representative, Calvin Makos and Cal vin
Makos | ndividual |y, Amanda Makos, Cody JUN 20, 1997
Makos and Ashl ey Makos, by their Guardi an
Ad Litem Gary R Widner, Esq., Marilyn L. Graves

Clerk of Supreme Court

Madison, WI

Plaintiffs-Appellants,

V.
W sconsin Masons Health Care Fund,
Associates In Pathology, S.C., Dr. Steven
E. Bodener and W sconsin Patients
Conpensati on Fund,

Def endant s- Respondent s,

ABC | nsurance Conpany and DEF | nsurance
Conpany,

Def endant .

Appeal from an order and judgnent of the Circuit Court for
Marinette County, Charles D. Heath, GCrcuit Court Judge.

Rever sed and cause remanded.

11 DONALD W STEI NVETZ, J. The issue in this case is
whet her Ws. Stat. § 893.55(1)(b),! a statute of repose that bars

! Ws. Stat. § 893.55 provides, in relevant part, as
fol |l ows:
(1))[Aln action to recover damages for injury
arising from any treatnent or operation perforned by,
1
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medi cal mal practice actions commenced nore than five years from
the date of the alleged act or omssion wthout regard to the
date of discovery, is constitutional. W hold that this statute
is unconstitutional beyond a reasonable doubt as applied in this
case because it was in violation of procedural due process as
guaranteed by the Fourteenth Amendnent to the United States
Constitution? and in violation of the right to renedy provision
of Article I, 8 9 of the Wsconsin Constitution® to elimnate
Cheryl Makos' <claim for injury before she knew or had the
opportunity to know that she was injured.

12 The relevant facts in this case are undi sputed. Cheryl
Makos (" Makos" or "Cheryl Makos estate") had a growh on her left
|l eg biopsied on February 13, 1985. Dr. Steven E. Bodener of
Associ ates in Pathology exam ned the growh and diagnosed it as
non-mal i gnant. Cheryl Makos was | ater diagnosed with netastatic

mal i gnant nel anoma on May 27, 1994. At this tine, the growh

or fromany om ssion by, a person who is a health care
provider, . . . shall be comenced within the |ater of:
(b) One year from the date the injury was

di scovered or, in the exercise of reasonable diligence

shoul d have been di scovered, except that an action may

not be commenced under this paragraph nore than 5 years

fromthe date of the act or om ssion

> The Fourteenth Amendnent to the United States Constitution
provides in relevant part that "No State shall nmake or enforce
any law which shall . . . deprive any person of life, liberty, or
property, wthout due process of law " U S. Const. Anend. Xl V.

® Article I, &8 9 of the Wsconsin Constitution guarantees
every person a renedy for wongs commtted against him or her.
It provides as follows:
Every person is entitled to a certain renmedy in the
laws for all injuries, or wongs which he may receive
in his person, property, or character; he ought to
obtain justice freely, and wthout being obliged to
purchase it, conpletely and w thout denial, pronptly
and wi thout delay, conformably to the | aws.
Ws. Const. Art. 1, sec. 9.
2
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that was biopsied in 1985 was re-examned and found to be
mal i gnant .

13 Cheryl Makos filed this nedical mal practice action in
the Grcuit Court for Marinette County against Dr. Bodener and
others on May 3, 1995. The action was filed within the one-year
di scovery rule set forth in Ws. Stat. 8§ 893.55(1)(b), but nore
than five years after the expiration of the five-year statute of
repose set forth in that section. Cheryl Mkos died on May 19,
1995, due to illness and disease. Her estate and her famly
continue as parties in this action.

14 The defendants filed a notion to dism ss the conplaint
on the grounds that the statute of limtations had expired. The
Crcuit Court for Mirinette County, Judge Charles D. Heath,
granted the notion to dismss on Novenber 6, 1995. A j udgnent
for the defendants was entered on Decenber 11, 1995. The
plaintiffs filed their notice of appeal on January 12, 1996, and
the court of appeals certified the appeal to this court on July
30, 1996. We accepted the certification, and we now reverse the
order and judgnent of the trial court and remand for a trial.

15 W address the single issue of whether Ws. Stat.
8§ 893.55(1)(b) is constitutional. Whether a statute is
constitutional is a question of law that this court reviews de

novo. Association of State Prosecutors v. M I waukee County, 199

Ws. 2d 549, 557, 544 N.W2d 888 (1996) (citation omtted).

Statutes are presuned to be constitutional; therefore, "[w] hen
attacking the constitutionality of a statute, the contesting
party nmust prove the unconstitutionality of the statute beyond a

reasonabl e doubt.” 1d. (citations omtted).

3
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16 Makos asserts that Ws. Stat. 8 893.55(1)(b) is
unconstitutional because it violates, inter alia, her procedural
due process rights as guaranteed by the Fourteenth Amendnent

because she was never given her day in court. In State ex rel

Strykowski v. Wlkie, 81 Ws. 2d 491, 261 N.W2d 434 (1978), this

court explained as follows the right that every person has to his

or her day in court:

VWhat ever the precise status of the right of access to
the courts, it is clear that due process is satisfied
if the statutory procedures provide an opportunity to
be heard in court at a neaningful tinme and in a
meani ngf ul  manner. Due process is flexible and
requires only such procedural protections as the
particul ar situation demands.

ld. at 512, citing Mitthews v. Eldridge, 424 U S 319, 333

(1976) . *

17 As quoted above, this court has consistently held that
procedural due process requires that an individual who has |ife,
liberty, or property at stake nust be afforded the "opportunity
to be heard at a neaningful tinme and in a neaningful manner."

See, e.qg., State v. Achterberg, 201 Ws. 2d 291, 300, 548 N.W2d

515 (1996); State v. Nordness, 128 Ws. 2d 15, 34, 381 N.wW2d 300

(1986); In Interest of S.D.R, 109 Ws. 2d 567, 572, 326 N W2d

762 (1982); M d- Pl ai ns Tel ephone, Inc. . Public Service

Comm ssion, 56 Ws. 2d 780, 785-86, 202 N.W2d 907 (1973). This

opportunity to be heard, this day in court, is essential to the

* The court in State ex rel. Strykowski v. WIlkie, 81 Ws.
2d 491, 261 N.W2d 434 (1978), relied on the guarantee of due
process of |aw provided by the Fourteenth Anendnent to the United
States Constitution and Article 1, section 1 of the Wsconsin
Constitution. Al nention of due process hereinafter shall be
understood to refer to both the United States and Wsconsin
Constitutions.
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principles of fundanental fairness that are behind the Due

Process ( ause. See generally Martin v. Richards, 192 Ws. 2d

156, 197-98, 531 N.W2d 70 (1995)(retroactive cap on damages with
little notice to potential plaintiffs violates due process when

notions of fundanental fairness are considered);”> State v. Heft,

185 Ws. 2d 288, 302-03, 517 N.W2d 494 (1994) (Due Process
Cl ause requires that "prevailing notions of fundanental fairness”
be considered). The question in the case at bar is whether, in
keeping with the prevailing notions of fundanental fairness,
Cheryl Makos was provided with a full and fair opportunity to be
heard after she discovered that she had been injured.®

18 The fundanental fairness approach was recently taken by

this court 1in another nedical nmalpractice case, Mrtin v.

Ri chards, 192 Ws. 2d 156. In Martin, a jury found that a
physician negligently failed to inform the parents of a mnor
patient of the existence of alternate forns of care and
treatment. The jury awarded the parents alnost $5 nillion in
damages. However, during the tine period after the injury to the
mnor and before her parents filed suit, the legislature
published a |law that took effect only one day |ater. This | aw

provided for a cap on noneconom ¢ danmages and was witten so as

> VWile Mrtin v. Ri chards involved substantive, not
procedural, due process issues, we rely on it here for its
di scussi on of general notions of fundanental fairness.

® Relying on Matthews v. Eldridge, 424 US. 319
(1975) (statutorily conferred right to Social Security benefits
requi res adequate procedural protections) and Martin v. Richards,
192 Ws. 2d 156, 198, 531 N W2d 70 (1995)(statutorily conferred
"right to unlimted damages” vi ol at ed by retroactive
| egislation), we conclude that the plaintiff, Mkos, had a
statutorily conferred property right to file a claim against a
health care provider who commtted a wong agai nst her.

5
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to apply retroactively. This court found the retroactive
application of the cap to be in violation of due process partly
because such application offended notions of fundanental

f ai r ness. See Martin, 192 Ws. 2d at 197-98.

19 In Martin, this court found the one-day tine limt in

which the plaintiffs had to file their action so as not to |ose
their right to unlimted danmages "inherently unfair." Id. at
209. In this case, Cheryl Makos was allowed zero days to file
her action. Consistent with the holding in Martin, we find this
to be fundanentally unfair and in violation of principles of due
process. Cheryl Makos' estate is entitled to an opportunity to
be heard.

10 On February 13, 1985, Cheryl Mkos was told by Dr.
Bodenmer that the growh on her |leg that had been bi opsi ed was not
mal i gnant . Over nine years later, in My of 1994, she was
di agnosed with netastatic malignant nel anona. It was not unti
this time when the growh from 1985 was re-exam ned that Cheryl
Makos |earned of Dr. Bodener's initial msdiagnosis of her
gr owt h. Under the nedical malpractice statute at issue in this
case, Ws. Stat. 8§ 893.55(1)(b), the statute of repose for filing
an action against Dr. Bodener for the msdiagnosis in 1985
expired in February of 1990. This was over four years before
Cheryl Makos was injured by the alleged negligence (Ileaving
untreated malignancy in her systen) or could have proven an
injury. She did not and could not have discovered the alleged
negligence of Dr. Bodemer within the five-year statutory limt.

11 We find that to preclude this action was in violation

of Cheryl Makos' procedural due process rights. There is no

6
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basic fairness to elimnate her claimfor injury before she knew
or could have known that she was injured. The operation of the
statute of repose effectively denied Cheryl Makos her opportunity
to be heard because the doors of the courtroomwere cl osed before
she was even injured. Because her procedural due process rights
as guaranteed by the Fourteenth Amendnent were violated, we find
Ws. Stat. 8 893.55(1)(b) to be wunconstitutional beyond a
reasonabl e doubt as applied in this case.’

12 The defendants cite to two court of appeals' cases in
which challenges to the constitutionality of Ws. St at .

8 893.55(1)(b) failed, Mller v. Kretz, 191 Ws. 2d 573, 531

N.W2d 93 (C. App. 1995) and Hal verson v. Tydrich, 156 Ws. 2d

202, 456 N.W2d 852 (Ct. App. 1990), in support of their argunent
t hat Makos' claim should be barred by the statute of repose. W
find that the reasoning in these cases is not applicable to the
case at bar.

113 In Hal verson, the court of appeals held that Ws. Stat.
88 893.55(1) and 893.56 were constitutional "as applied to
Hal verson. " Hal verson, 156 Ws. 2d at 206 (enphasis added).
Hal verson clained that the statutes as applied to him viol ated
hi s equal protection and due process rights because of his status

as a mnor. The court disagreed, finding that "Halverson's

’ Makos' situation is unique, and one that will likely arise
only in rare situations. According to Staff Paper #10 found in
the legislative drafting file for this statute, 98.9 percent of
all adults and 95 percent of all mnors alleging nedical
mal practice file clains within five years of the occurrence of
the incident—+he act or omssion by the health care provider.
W sconsin Legislative Council, Ml practice Conmttee, Analysis of
Statistical Data and Recent Wsconsin Cases on Statutes of
Limtation, at 2 (1976).
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mnority is irrelevant under the facts of this case." 1d. at
215. The court explained that "Hal verson is identically situated
wth the adult who fails within five years to discover an injury
caused by nedical malpractice." 1d. Consequently, Halverson's
constitutional challenges to the statute failed.

114 In Mller, the plaintiff <clained that Ws. Stat.
8§ 893.55(1)(b) was unconstitutional because it violated the Equal
Protection C auses of the Wsconsin and United States
Constitutions. The court of appeals declined to find the statute
unconstitutional in its entirety based on the equal protection
argunent because the legislature was effectuating a rational
purpose in enacting the statute. The court explained that "[t]he
classification of health <care providers and the connected
statutes of limtation are not irrational or arbitrary, but based
on rational, reasonable criteria.” Mller, 191 Ws. 2d at 585.

15 Neither the reasoning of the court of appeals in
Hal verson nor that in MIller applies to the situation in the case
of Cheryl Makos. W are not invalidating the statute on its face
as suggested by the plaintiff in Mller. W do not speak to
whet her different classes of plaintiffs or defendants are treated
differently as asserted in both Halverson and Mller. | nst ead
we conclude that Ws. Stat. 8§ 893.55(1)(b) is unconstitutional as
it is applied to Cheryl Makos in this case because her procedural
due process rights and notions of fundanental fairness were
violated by closing the doors of the courtroom to Cheryl Makos
before she was even injured by the alleged act or om ssion.

116 The defendants in this action further contend that in

order for Makos to prevail, this court nust overrule its own

8
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recent precedent from CLL Associates v. Arrowhead Pacific Corp.,

174 Ws. 2d 604, 497 N w2d 115 (1993). We di sagree. CLL
i nvol ved the question of when a contract cause of action accrues
under Ws. Stat. § 893.43, Wsconsin's six-year statute of
limtations for contract actions. This court held "that wunder
sec. 893.43, a contract cause of action accrues at the nonent the
contract is breached, regardless of whether the injured party
knew or shoul d have known that the breach occurred.” 1d. at 607.
At first glance, it may seem that CLL would indeed preclude
Cheryl Makos' nedical mal practice action. However, CLL involved
a statute of limtations while this case involves a statute of
repose. These are distinct |egal concepts that deserve to be
treated as such.?® Because we recognize the legal distinction
between a statute of limtations and a statute of repose, we find
CLL inapplicable to the case at bar.

17 In addition to violating the due process guarantees of
the Fourteenth Anendnent, we hold that Ws. Stat. 8§ 893.55(1)(b)
as applied to Cheryl Makos in this action violates Article 1, 8 9
of the Wsconsin Constitution. Article 1, 8 9 guarantees that

every person shall be afforded a remedy for wongs conmtted

8 Black's Law Dictionary explains the distinctions as
fol |l ows:

Statute  of repose. "Statutes of limtations”
extinguish, after period of tine, right to prosecute
accrued cause of action; "statute of repose,”" Dby
contrast, limts potential liability by limting tinme
during which cause of action can arise. . It is
di stingui shable from statute of I|mtat|ons in that

statute of repose cuts off right of action after
specified tinme neasured from delivery of product or
conpletion of work, regardless of tine of accrual . .
Black's Law Dictionary 1411 (6th ed. 1990)(citations om tted)
9



No. 96-0174

® This court

agai nst his or her "person, property, or character."
has I ong held that the "certain renedy" clause of this provision,
while not guaranteeing to litigants the exact renedy they desire,

entitles Wsconsin residents "to their day in court.” Metzger v.

Departnent of Taxation, 35 Ws. 2d 119, 129, 150 N w2d 431

(1967), citing New York Life Ins. Co. v. State, 192 Ws. 404,

412, 211 N.W 288, 212 N W 801 (1927). See al so Neuhaus v.

Cark County, 14 Ws. 2d 222, 111 N.W2d 180 (1961). If there

is a statutory foundation for a lawsuit, a plaintiff has the

right to his or her day in court. See Oiver v. Travelers Ins.

Co., 103 Ws. 2d 644, 309 N.W2d 383 (Ct. App. 1981).
118 In Kallas MIIlwork Corp. v. Square D Co., 66 Ws. 2d

382, 225 N.W2d 454 (1975), this court found unconstitutional
Ws. Stat. § 893.155, a six-year statute of repose covering
i nprovenents to real property. In addition to invalidating the
statute on its face for inproper classifications, this court
noted that the statute would foreclose redress by plaintiffs
because it expired long before any injury actually occurred to

t hem Consequently, this court found that because "the statute

° An increasing number of states are applying their own
state constitution's "right to renedy" or "open courts"”
provisions to situations involving statutes of repose. For a
detail ed discussion of nedical malpractice statutes of repose in
relation to "right to renmedy" provisions, see Christopher J.
Tronmbet h, The Unconstitutionality of Medical Ml practice Statutes
of Repose: Judicial Conscience Versus Legislative WII, 34 Vill.
L. Rev. 397 (1989). Tronbeth spells out the differences between
statutes of limtation and statutes of repose. He al so provides
a history of statutes of repose and a sunmary of trends in recent
years with respect to nedical malpractice statutes of repose and
their treatnent in state courts. See also David Schuman, The
Right to a Renedy, 65 Tenp. L. Rev. 1197 (1992); Daniel W Lew s,
Utah's Enmerging Constitutional Wapon—Fhe OQpen Courts Provi sion:
Condemain v. University Hospital, 1990 B.Y.U L. Rev. 1107.

10
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deprives a plaintiff of a remedy for a wong that is recognized

by the laws of the state,” it is "therefore also unconstitutional
under art. 1, sec. 9, of the Wsconsin Constitution." ld. at
384.

119 The situation of Cheryl Makos is simlar to that of the
plaintiffs in Kallas. In the case at bar, the Wsconsin Statutes
provi de that anyone who is injured by an act or omssion of a
health care provider shall have a right to recover danmages. See
Ws. Stat. Ch. 655. However, under Ws. Stat. 8§ 893.55(1)(b)
the statute of repose expired over four years before Cheryl WMakos
knew or should have known that she was allegedly injured by the
m sdi agnosis in February of 1985. Like the court in Kallas, we
find that the application of this statute to Cheryl Makos
violates Article I, 8 9 of +the Wsconsin Constitution by
depriving her of a remedy for a wong that is clearly recognized
by the laws of this state--a wong that she did not discover

until after her claimwas barred by the statute of repose. '

¥ As the amicus curiae Wsconsin Acadeny of Trial Lawers
notes, other states have struck down statutes of repose for
medi cal negligence clains as violative of their own state
constitutions' "right to remedy" or "open courts"” provisions.
See McCollumv. Sisters of Charity of Nazareth Health Corp., 799
S.W2d 15, 19 (Ky. 1990)(five-year statute of repose for clains
of negligence or nmalpractice against physicians, surgeons,
dentists, or hospitals violates open courts provision of Kentucky
Constitution); Hardy v. VerMulen, 512 NE 2d 626, 629 (Onhio
1987) (four-year statute of repose, as applied to nedica
mal practice clains, violates the right-to-a-renedy provision of
the Chio Constitution); Nelson v. Krusen, 678 S.W2d 918, 923
(Tex. 1984)(two-year statute of repose for nedical malpractice
actions vi ol ates open courts provi si on of t he Texas

Constitution). See also Christopher J. Tr onbet h, The
Unconstitutionality of Medical WMl practice Statutes of Repose:
Judi ci al Conscience Versus Legislative WII, 34 Vill. L. Rev. 397
(1989).

11
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20 In conclusion, we hold that Ws. Stat. § 893.55(1)(b)
iIs unconstitutional beyond a reasonable doubt as applied to
Cheryl Makos under these particular facts. It violates both her
procedural due process rights as guaranteed by the Fourteenth
Amrendnent to the United States Constitution and her right to a
remedy as guaranteed by Article 1, 8 9 of +the Wsconsin
Constitution' because it is fundamentally unfair to have cl osed
the doors of the courtroom on Cheryl Mkos before she was even
injured by the act or om ssion alleged.

121 For the foregoing reasons, we reverse the order of the
trial court granting the defendants' notion to dism ss and renand
for a trial on the issue of the alleged nedical malpractice
commtted by Dr. Bodener.

By the Court.—Reversed and cause renmanded.

22 Justice Janine P. Geske did not participate.

1 Makos raises several other challenges to Ws. Stat.
8§ 893.55(1)(b), including the assertions that it violates equa
protection and substantive due process. However, because we find
the statute unconstitutional as applied under the facts of this
case, we decline to reach these other issues.

12
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123 WLLIAM A. BABLI TCH, J. (Concurring). | concur
in the mandate reversing and remanding this case for a trial

on the issue of the alleged nedical mal practice conmtted by

Dr. Bodemar. | cannot join its rationale.

24 | frame the issue as follows: whether a diagnosis
is a “treatnent,” “operation,” or ®“omssion” within the
meani ng of the statute. It is fundanmental that this court

does not reach constitutional issues unnecessarily. Here,
conclude that the statute itself resolves the issue of
whet her a diagnosis conmes within the terms of Ws. Stat.
8§ 893.55: it does not. Accordingly, | respectfully concur.
25 The relevant facts are undi sputed. Cheryl Makos

had a growh on her left [eg biopsied on February 13, 1985.

Dr. Steven Bodener examned the biopsied tissue. Hi s
di agnosis was that the growh was not nmalignant. That
diagnosis was later found to be incorrect: it was

mal i gnant. Unfortunately for Cheryl Makos, the m sdi agnosis
was not discovered until the five year statute of repose had
run. Even nore tragically, it killed her. She died on My
19, 1995.

26 The statute, in relevant part, states: “ITAln
action to recover damages for injury arising from any
treatment or operation perforned by, or from any om ssion
by, a person who is a health care provider . . . shall be
commenced within . . . (b) . . . five years fromthe date of

the act or om ssion.”
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27 A diagnosis is neither an operation nor an
om ssion. Thus, the only issue is whether a diagnosis is a
“treatnment” within the neaning of the statute.

28 The statutes are replete with instances in which
the legislature indicates that there is a difference between
“di agnosi s” and “treatnment.” See Ws. St ats.
8 448.01(8) ("’ Podiatry’ or ‘podiatric nedicine and surgery’
means that branch or system of treating the sick which is

limted to the diagnosis, or nechanical, nedical or surgica

treatnent or treatnent by the wuse of drugs, of the

feet”) (enphasis added); §8 448.01(9)(“’ Practice of nedicine
and surgery’ neans: . . . (b) [t]o apply principles or

techni ques of nedical sciences in the diagnosis or

prevention of any of the conditions described in par. (a)

and in sub. (2)”)(enphasis added); 8§ 448.08 ("’ Hospital
means an institution . . . which is primarily engaged in
providing facilities for diagnostic and therapeutic services

for the surgical and nedical diagnosis, treatnent and care .

.")(enphasis added); 8 655.02(1) (i) (“[T]his chapter
applies to . . . [a]ln entity operated in this state that is
an affiliate of a hospital and that provides diagnosis or

t r eat nent of , or care for”) (enphasis added) ;

8 655.27(3)(b)(2)("Wth respect to fees paid by physicians,
the rule shall provide for not nore than 4 paynent
classifications, based upon the amount of surgery perforned

and the risk of diagnostic and therapeutic services provi ded

or procedures perforned.”) (enphasis added). In addition,
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when defining the “practice of nedicine and surgery,” the
| egislature refers separately to the “exanfination] into the
fact, condition or cause of human health or disease,” i.e.
di agnosis, and the treatnment of human health or disease:
“or, to treat, operate, prescribe or advise for the sane.”
Ws. Stat. 8§ 448.01(9)(a). Accordingly, it can safely be
said that the legislature does distinguish the terns, and
uses the term “treatnent” when it neans treatnent, not
di agnosi s. Its failure to use the term diagnosis in this
statute is, | believe, conclusive on the issue of whether
the legislature intended to include diagnosis within the
term treatnent. It did not. Had the |legislature so
intended, it would have used both, as it did many tinmes in
treating the sane general subject matter of nedical practice
and health care liability.

129 Counsel for the plaintiff did not raise this
statutory construction argunent in its brief. When asked
why at oral argunent, plaintiff’s counsel considered it and
seem ngly w thout benefit of research or reflection, opined
that it mght be inconsistent with Martin to hold that the
termtreatnment in this statute of repose does not include
di agnosis. Counsel’s concerns are w thout nerit.

30 In Martin v. Richards, 192 Ws. 2d 156, 531 N W2d

70 (1995), the statute wunder scrutiny was the inforned
consent statute, Ws. Stat. 8§ 448.30. That statute was rich
with legislative and case law history. Specifically, we

noted that in adopting 8 448.30, the Wsconsin |egislature
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codified the standard articulated in Scaria v. St. Paul Fire

& Marine Ins. Co., 68 Ws. 2d 1, 227 N.W2d 647 (1975).

Martin, 192 Ws. 2d at 174. W cited to the Analysis by the
Legi sl ative Reference Bureau, 1981 A B. 941: “This bill
places in the statutes the standard of care that physicians
are required to neet under Scaria.” Martin, 192 Ws. 2d at
174. In that case, the plaintiff’s injuries resulted from
conplications associated with an aortogram a diagnostic
pr ocedure.

131 W took care to point out that only with respect
to the infornmed consent statute was there no difference:
“The distinction between diagnostic and nedical treatnents

is not in and of itself significant to an analysis of

informed consent.” Martin, 192 Ws. 2d at 175(enphasis
added) . Thr oughout the case, we went to great lengths to
di stinguish the two terns: “W are not dealing primrily

with the professional conpetence nor the quality of the

services rendered by a doctor in his diagnosis or

treatnent.” ld. at 173 (enphasis added). “IWhat is
reasonably necessary for a reasonable person to nake an

intelligent decision wth respect to the choices of

treatnent or diagnosis.” |d. at 174 (enphasis added). Also

see, Id. at 175 (“with respect to the choices of treatnent

or diagnosis”); Id. at 176 (“the existence of any nethods of

di agnosis or treatnment”); Id. (“with respect to the choices

of treatnent or diagnosis”); Id. (“to treat a patient or

attenpt to diagnose a nedical probleni); Id. (“to request an
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alternative treatnent or nethod of diagnosis”); 1d. at 182

(“the choices of treatnent or diagnosis, a reasonable person

woul d have wanted to know. ”) (enphasi s added).

32 Thus, in Martin, the history of the infornmed
consent statute conpelled the result. Here, in construing
this statute of repose, Ws. Stat. 8§ 893.55(1)(b), we have
no such history. We have the words of the statute before
us, and the words do not include the term*“diagnosis.” Wen
faced with the task of construing this limting statute, we

must interpret the statute strictly:

[T]his court, in accordance wth generally
accept ed st andar ds of j urisprudence, has
interpreted statutes of Ilimtation so that no
person’s cause of action will be barred unless
clearly mandated by the legislature. . . . I n
accordance wth that gener al phi | osophy of
insuring that litigants shall have their day in

court unless clearly barred, words of doubtful or
anbi valent inport have been construed by this
court to bar only those actions the legislature
i ntended to extinguish.

Saunders v. DEC International, Inc., 85 Ws. 2d 70, 74,

270 N.W2d 176 (1978).

133 This statute fails to show a clear nandate to
i nclude diagnosis within its ban. The |egislature has shown
by repeated exanple it knows the difference between
“treatnment” and “di agnosis.” Had the |egislature intended
t hat diagnosis be part of the statute, it could have easily
done so as it had in numerous instances. It did not.

134 | would prefer that we request further briefs from

the parties on the issue as | have framed it. Failing that,
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| join the mandate of the Ilead opinion but not its
rational e. I would hold that a m sdiagnosis as occurred
here does not cone within the neaning of the statute. I
concur . *?

135 | am authorized to state that Justice Jon P.

Wl cox joins this concurring opinion.

2 The dissent raises the possibility that the
rationale of this concurring opinion raises equal protection

concer ns. I di sagr ee. The statute is presuned
constitutional. M | waukee Brewers Basebal | Cub v.
Wsconsin Dep't. of Health & Social Services, 130 Ws. 2d
79, 98-99, 375 N W2d 220 (1986). It is presuned the
| egislature had a rational basis for distinguishing
di agnosis fromtreatnent. 1d. One can easily conclude that

the |l egislature perceived that differences such as frequency
of clainms, amounts of «clainms, or a nyriad of other
differences justified the distinction.
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136 N PATRICK CROCKS, J. (Concurring). Due to the
application of the statute of repose contained in Ws. Stat.
8§ 893.55(1)(b), nei ther  Cheryl Makos nor  her Estate
(collectively "Makos") have any possibility of recovery even
t hough a | egal wong may have been comnmtted. Furthernore,
it is undisputed that Mkos could not have discovered the
injury until after the statute of repose had run; therefore,
the statute of repose has conpletely denied Makos the right
to bring a nedical nmalpractice claim Under these
circunst ances, and based on the legal principles discussed
herein, I conclude that the statute of repose is
unconstitutional beyond a reasonable doubt. It deprives
Makos of the right to a renedy in violation of Article 1,
Section 9 of the Wsconsin Constitution. | therefore join
that portion of the lead opinion witten by Justice
Steinmetz which involves art. I, 8 9. However, since Mikos
prevails on this basis, | do not reach the issues of
procedural due process, substantive due process, or equal
protection. In addition, although | agree wth the
rationale set forth in the lead opinion regarding art. I,
89, | wite separately to further explain ny reasons for
concluding that Mkos has been deprived of the right to a
remedy in violation of art. |, 89, and to suggest a

framework for future cases.® Accordingly, | join the

¥ | do not attenpt to analyze prior cases of this

court on the basis of the framework suggested herein.
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majority in reversing the circuit court's order and
judgnent, and remanding this cause for a trial.

137 Article I, Section 9 of t he W sconsin
Constitution, comonly referred to as the "renedy for

wrongs" provision, provides:

Every person is entitled to a certain renedy in
the laws for all injuries, or wongs which he may
receive in his person, property, or character; he
ought to obtain justice freely, and w thout being
obliged to purchase it, conpletely and wthout
denial, pronptly and w thout delay, conformably to

the | aws.
Thi s provi si on, and thirty-eight simlar state
consti tutional provi si ons, ** originally derive from

Chapter 40 of the Magna Carta, in which King John prom sed:
"To no one wll we sell, to no one wll we refuse or delay,

right or justice." David Schuman, The R ght to a Renedy, 65

Tenp. L. Rev. 1197, 1199 (1992); see also Milder v. Acne-

Cl eveland Corp., 95 Ws. 2d 173, 189-90 n.3, 290 N.W2d 276

(1980) (quoting Christianson v. Pioneer Furniture Co., 101

Ws. 343, 347-48, 77 NW 174, 77 N W 917 (1898)). Thi s
prom se was intended to prevent the practice of selling
wits, which were bribes "demanded and taken to procure the
benefits of the laws.”™ Milder, 95 Ws. 2d at 189-90 n.3

see also Schuman, supra, at 1199. Subsequently, in his

commentaries on the Magna Carta, Sir Edward Coke interpreted

' See David Schuman, The Right to a Renedy, 65 Tenp.
L. Rev. 1197, 1201-02 (1992) (thirty-nine states have a
right to renmedy provision in their respective state
constitutions). David Schuman is an Associ ate Professor and
Associ ate Dean at the University of Oregon Law School .
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King John's promse as follows: "[E]Jvery subject . . . may
take his renmedy by the course of the |aw and have justice
and right for the injury done to him freely wthout sale,
fully without any denial, and speedily w thout delay." See

Mul der, 95 Ws. 2d at 189-90 n.3; Schuman, supra, at 1199-

1200. By interpreting Chapter 40 in this manner, Coke was
attenpting to address problens involving judicial corruption
that had persisted since the days of the Magna Carta, such
as interference with the courts by the king. Jonat han M
Hoffman, 74 Or. L. Rev. 1279, 1293-95 (1995). Thus, Coke
used Chapter 40 to support his position that the judiciary
shoul d be a branch independent fromthe king. Id. at 1293-
95, 1308, 1311-12.

138 Early framers of state constitutions took the
| anguage of their respective right to renmedy provisions from
Coke's restatenent, and subsequent constitutional franers
i kewi se borrowed such |anguage from previously-enacted
state constitutions. Id. at 1284. However, as Professor
David Schuman has determned, the purpose behind such
provi sions was not to protect against judicial corruption
as it had been during the time of Coke or King John.
Schuman, supra at 1200-01. As Professor Schuman expl ains:
"By the last quarter of the eighteenth century, during which
the Anmerican renmedy guarantees first appeared, the focus of
popul ar distrust had shifted fromthe King's courts to the
people's representatives.” Id. Thus, state right to renedy

provisions were intended to address the problens of
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"renegade | egislatures” by "vesting increased power in the
judiciary." 1d.

139 Consistent with this historical purpose, this
court has determned that art. I, 8§89 "is primarily
addressed to the right of persons to have access to the

courts and to obtain justice on the basis of the law as it

in fact exists.” Milder, 95 Ws. 2d at 189. However, art.
l, 89, in and of itself, <confers no rights. Id.
Accordingly, art. |, 8 9 "does not guarantee a renedy for

every species of injury, but only such as results from an
invasion or an infringenent of a legal right or a failure to

di scharge a legal duty." Scholberg v. Itnyre, 264 Ws. 211,

213, 58 NW2d 698 (1953) (quoting 16 C. J.S. Constitutional

Law § 709). Thus, in order for art. I, § 9 to have possible
application, "it nust first be established that plaintiff
has suffered a legal injury or wong by reason of
defendant's conduct." | d. Such a legal injury or wong

exi sts where an individual has an independent |egislatively-

recogni zed right, see Milder, 95 Ws. 2d at 189-90 n.3;

Kallas MIlwork Corp. v. Square D Co., 66 Ws. 2d 382, 384,

393, 225 N.W2d 454 (1975), or comon-law right to bring a
cause of action, see Collins v. Eli Lilly Co., 116 Ws. 2d

166, 181-82, 342 N.w2d 37, cert. denied sub nom E R

Squi bb & Sons, Inc. v. Collins, 469 U S. 826 (1984).

40 In Wsconsin, an individual has a comon-I|aw ri ght

to bring a nedical malpractice action. See, e.g., Skinner

v. Anerican Bible Soc'y, 92 Ws. 209, 65 NW 1037 (1896);
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Nel son v. Harrington, 72 Ws. 591, 40 NW 228 (1888); CGates

v. Fleischer, 67 Ws. 504, 30 NW 674 (1886); Quinn V.

Higgins, 63 Ws. 664, 24 N W 482 (1885); Reynolds .

Graves, 3 Ws. 371 (1854). Moreover, the legislature
nodi fied this comon-law right in 1975 when it enacted ch
655, which established an excl usive procedure for bringing a

medi cal mal practice action. See State ex rel. Strykowski v.

Wlkie, 81 Ws. 2d 491, 499, 261 N.W2d 434 491 (1978).

Consequently, the right to bring a nedical nalpractice
action, subject to the applicable conditions of ch. 655, is

also a legislatively-recognized right. See Martin v.

Ri chards, 192 Ws. 2d 156, 206-09, 531 N.W2d 70 (1995).

141 However, ny inquiry does not end here, because
even where an independent common-law or |egislatively-
recognized right to bring a cause of action exists, the
|l egislature may nodify, reduce, or elimnate this right
under certain circunstances without violating art. I, § 9.

See Von Baunbach v. Bade, 9 Ws. 510, 514 (1859) (art. I,

8 9 "is conplied with, whatever changes nay be nmade in the
remedy, whenever a ‘'certain renedy' of a substantial
character is left"). The Suprenme Court of Florida has
determined that, in situations |like this, the follow ng
principles should be wutilized to determ ne whether the

remedy for wongs provision has been viol at ed:

[Where a right of access to the courts for
redress for a particular injury has been provided
by statutory law predating the adoption of the
Decl aration of Rights of the Constitution of the
State of Florida, or where such right has becone
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part of the common law of the State pursuant to
Fla. Stat. s. 2.01, F.S.A, the Legislature is
w thout power to abolish such a right wthout
providing a reasonable alternative to protect the
rights of the people of the State to redress for
injuries, unless the Legislature can show an
over powering public necessity for the abolishnment
of such right, and no alternative nethod of
nmeeti ng such public necessity can be shown.

Kluger v. Wite, 281 So. 2d 1, 4 (Fla. 1973). Pr of essor

Schuman has characterized the Kluger court's approach as
involving the follow ng "three-step conbination of rules and
bal ances”: (1) the legislature may freely nodify, reduce or
elimnate post-constitutional causes of action created by
the legislature itself; (2) the legislature my nodify,
reduce, or elimnate common-law or pre-constitutiona
statutory causes of action if it provides a reasonable
alternative; and (3) the legislature may nodify, reduce, or
elimnate conmmon | aw or pre-constitutional statutory causes
of action if it establishes that no reasonable alternatives
exist and that "an overpowering public necessity for the
abol i shment of such right" exists. Schuman, supra, at 1216-
17. | conclude that these principles should be adopted in
W sconsi n.

142 Applying these principles to the case at hand, |
conclude that the |egislature cannot elim nate Makos' ri ght
to bring a nedical nmalpractice action under any of these
three principles. First, the right to bring a nedical
mal practice action existed at common |aw, therefore, the
| egi sl ature cannot freely elimnate Mkos' right to bring

such a claim Second, the legislature did not provide a
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reasonable alternative to protect Mkos' right to a renedy
for her injuries; rather, it conpletely barred her from
seeki ng any renedy. Third, as expressly indicated by the
| egislature, in 1975 it enacted ch. 655 in order to address
the nmedical nmalpractice crisis of the 1970's. Ws. Stat.
Ann. Ch. 655 (West 1995) (Historical and Statutory Notes).
Accordingly, by the tine the legislature enacted Ws. Stat.
8§ 893.55(1)(b) in 1979-80, it had already addressed the
problenms created by this crisis in another manner.
Therefore, it is <clear that there was a reasonable
alternative for neeting the public necessity created by the
medi cal mal practice crisis, and it is further clear that the
| egislature consequently did not have an "overpowering
public necessity" for the elimnation of Mkos' right.
Thus, because Makos has a common-law and |egislatively-
recogni zed right to bring a nedical malpractice action, and
because the legislature may not elimnate this right under
any of the above-explained principles, | conclude that the
statute of repose denies Makos the right to a renedy in
violation of art. |, 8§ 9.

143 This conclusion is consistent wwth the historical
purpose of art. I, 8§ 9, see Schuman, supra, at 1200-01, as

well as Wsconsin precedent, see Collins, 116 Ws. 2d at

181-82; Mulder, 95 Ws. 2d at 189-90 n.3; Kallas, 66 Ws. 2d
at 384, 393; see also Rod v. Farrell, 96 Ws. 2d 349, 356,

291 N.W2d 568 (1980) (discussing possible application of

art. |, 8 9), overruled on other grounds, Hansen v. A H.
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Robins, 1Inc., 113 Ws. 2d 550, 335 N W2d 578 (1983);

Rosenthal v. Kurtz, 62 Ws. 2d 1, 8, 213 N.w2d 741, 216

N.W2d 252 (1974) (discussing possible application of art.
I, 8§ 9). In addition, this conclusion is supported by
decisions from other jurisdictions, in which courts have
determned that a nedical malpractice statute of repose
violates the right to remedy provision of their respective

state constitutions. See MCollumv. Sisters of Charity of

Nazareth Health Corp., 799 S.W2d 15 (Ky. 1990); Hardy v.

Ver Meul en, 512 N. E. 2d 626 (Ohio 1987), cert. denied, 484

U S 1066 (1988); Nelson v. Krusen, 678 S.W2d 918 (Tex.

1984).
44 Furthernore, this conclusion does not conflict

with CLL Associates, Ltd. v. Arrowhead Pacific Corp., 174

Ws. 2d 604, 497 N.W2d 115 (1993)." See dissenting op. at
16-20, 23-25. As the CLL court explained, tort actions are
significantly distinct from contract actions. Id. at 609-
13. Therefore, although a tort statute of limtation begins
to run when an injured party discovers or reasonably should
have discovered the injury, the same is not true in a
contract cause of action. ld. 609-17. Accordingly, the

court has recognized that different principles of |aw apply

*  Although CLL involved a statute of linitations,
application of the statute of Iimtations had the sane
effect as application of the statute of repose in this case:
it barred CLL from bringing a contract cause of action
before it even discovered its injury. See CLL Associ ates,
Ltd. v. Arrowhead Pacific Corp., 174 Ws. 2d 604, 614, 497
N.W2d 115 (1993).
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when <considering a contract statute of Ilimtations as
opposed to a tort statute of limtations. See id. Thus,
al though it nmay not violate art. I, 8 9 to bar a contract

claim before the injured party knew or should have known of

the injury, see id. at 614-15, the sane reasoning does not

necessarily apply to a tort cause of action. For this
reason, | conclude that CLL is inapplicable in the present
case.

145 Moreover, this court has recogni zed t hat

"[mMedical malpractice actions are substantially distinct

fromother tort actions.” Strykowski, 81 Ws. 2d at 5009.

Consequently, the same principles of |aw regarding a nedical
mal practice statute of repose may not apply when considering
statutes of repose in other areas of tort | aw.

Consequent |y, because nedi cal mal practice actions are

distinct fromother types of actions, |I do not conclude that
all statutes of repose are unconstitutional. See dissenting
op. at 18-21. | also do not conclude that the statute of

repose at issue here is wunconstitutional on its face,
because only in rare situations, such as we have here, wll
it conpletely deny an individual the right to bring a
mal practice action. See Lead op. at 7 n.7.

46 1In short, | conclude that courts should consider
the followng three principles, along with the nature of the
cause of action, in determ ning whether an individual has
been denied the right to a renedy in violation of art. I,

8 9 through the legislature's nodification, reduction, or



No. 96-0174. npc

elimnation of a right to bring a cause of action:

(1) whether the legislature nodified, reduced, or elimnated
a post-constitutional cause of action created by the
| egislature itself; (2) whether the Ilegislature nodified,
reduced, or elimnated a common |aw or pre-constitutiona
statutory cause of action and provided a reasonable
alternative; and (3) whether, if the legislature did not
provi de a reasonable alternative, it has established that an
overpowering public necessity for the abolishnent of such
right exists, and that no reasonable alternative exists. As
previ ously expl ai ned, based on these three principles, along
with the unique nature of nedical malpractice actions, |
conclude that the statute of repose contained in Ws. Stat.
8 893.55(1)(b) deprives Makos of the right to a renedy in
violation of art. I, 8 9. Thus, | concur in the holding set
forth in the lead opinion that, under these circunstances,
the statute of repose is unconstitutional beyond a
reasonabl e doubt. Accordingly, | join the majority in
reversing the circuit court's order and judgnent, and

remandi ng the cause for a trial.

10
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147 ANN WALSH BRADLEY, J. (D ssenting). | dissent.

The certified issue in this case is the constitutionality
of Ws. Stat. 8§ 893.55(1)(b), which bars nedical nmal practice
actions comenced nore than five years after the date of the
alleged act or omssion, wthout regard to the date of
di scovery. VWiile | Dbelieve that the statute produces a
regrettably harsh result in this case, | nevertheless
conclude that the plaintiffs have failed to denonstrate
beyond a reasonable doubt that 8§ 893.55(1)(b): 1) deprives
the plaintiffs of their procedural or substantive due
process rights; 2) deprives the plaintiffs of equa

protection of the laws; or 3) violates Article |, 8 9 of the
W sconsin Constitution. | also reject the assertion in
Justice Bablitch's concurrence that 8 893.55 does not apply
to negligent diagnosis clains. Accordingly, | would affirm
t he decision of the circuit court.

| . Due Process

148 | begin by addressing due process because the |ead
opinion relies primarily on a procedural due process
analysis in reaching its conclusion that 8§ 893.55(1)(b) is
unconstitutional "as applied.” A court nust assess the
followng three factors when neasuring the sufficiency of
the procedural protections provided by the State: 1) the
risk of an erroneous deprivation of the property interest
through the procedure wused; 2) the probable value of
addi tional procedural safeguards; and 3) the governnental

interest, including the function involved and physical,
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adm ni strati ve, and fiscal bur dens t hat addi ti ona

procedural requirenents would entail. Mathews v. Eldridge,

424 U.S. 319, 335 (1976).
149 The lead opinion errs at the very outset of its
due process analysis by assunmng that the plaintiffs have a
constitutionally recogni zed and protected property interest.
In this case, Cheryl Makos and her famly did not discover
that they were injured by the 1985 m sdiagnosis until after
the original biopsy was re-examned in 1994 and found to be
mal i gnant. As such, the discovery rule delayed the accrua
of the plaintiffs’ cause of action wuntil after they
di scovered, or in the exercise of reasonable diligence
shoul d have discovered, the existence of their injury and
that the defendant, Dr. Bodenmer, probably caused their
injury. See, e.g., Cark v. Erdmann, 161 Ws. 2d 428, 445-

46, 468 N W2d 18 (1991). There 1is no dispute that
8§ 893.55(1)(b) extinguished the plaintiffs' clains in 1990,
wel |l before the plaintiffs' discovery would have triggered
the accrual of a cause of action, and possibly before the
plaintiffs were even injured. Thus, the statute at issue
deprived the plaintiffs of an as yet unaccrued cause of
action agai nst the defendants.

150 Neither the United States Supreme Court nor this
court has ever held that an unaccrued cause of action is a
constitutionally protected property interest. |In fact, case
| aw denonstrates that the Due Process C ause takes no notice

when a legislature alters or extinguishes an unaccrued cause
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of action. \Were a cause of action has yet to accrue, the
Suprenme Court has held that due process principles do not
prevent the creation of new causes of action or the
abolition of old ones to attain proper |egislative

objectives. Silver v. Silver, 280 U S. 117, 122 (1929).

51 In Martin v. Richards, 192 Ws. 2d 156, 531 N W 2d

70 (1995), this court wused a substantive due process
analysis to invalidate legislation which created a
retroactive cap on nedical mal practice liability.?'®

However, before doing so, the court established that the
claimants' cause of action had accrued prior to the
effective date of the liability cap. On that basis, the
Martin court concluded that the claimnts had a substantive

right to t he

* The |ead opinion concedes that Martin v. Richards,
192 Ws. 2d 156, 531 NWwW2d 70 (1995), involved a
substantive due process analysis. Lead op. at 5. However
reliance on substantive due process requires the |ead
opinion to inquire whether the legislation has a proper
purpose, and whether the statutory neans of effectuation
bear a rational relationship to the purpose. Szarzynski v.
YMCA, Canp Mnikani, 184 Ws. 2d 875, 889, 517 N W2d 135
(1994). Because the |ead opinion has declined to engage in
such an inquiry, its substantive due process "analysis"
begins and ends wth the conclusory statenent that
8 893.55(1)(b) is "fundanmentally unfair."
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unlimted damages allowed under state |law at the tine that
their cause of action accrued. Id. at 199, 206. The
Martin court considered accrual a condition precedent to the
recognition of a cause of action as a constitutionally

protected property right. See also Hunter v. School Dist.

of Gale-Ettrick-Trenpeal eau, 97 Ws. 2d 435, 445-46, 293

N. W2d 515 (1980) (col |l ecting cases establishing that a cause
of action is a vested property right entitled to due process

protection only if it has accrued); Mithis v. Eli Lilly &

Co., 719 F.2d 134, 141 (6th Gr. 1983)("In tort clains,
there is no cause of action and therefore no vested property
right in the claimant upon which to base a due process
chal l enge until injury occurs").

152 In this case, 8 893.55(1)(b) extinguishes an
unaccrued cause of action, which is a nonvested property
right. Hunter, 97 Ws. 2d at 446. Because their unaccrued
cause of action was extinguished before it ever becane a
property right, the plaintiffs have no basis upon which to
rest a due process chall enge.

153 Even if | were to assunme that the plaintiffs
unaccrued cause of action was a property right warranting
constitutional protection, which | do not, the United States
Suprene Court has already held that procedural due process
considerations generally will not invalidate State-created

subst anti ve def enses:

O cour se, the State renains _free to create
substantive defenses or inmmunities for wuse in
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adj udi cation . . . . The Court held as nuch
[ when] . . 1t wupheld a California statute
granting officials immunity from certain types of
state tort clainms. W acknow edged that the grant
of immunity arguably did deprive the plaintiffs of
a protected property interest. But they were not
t hereby deprived of property w thout due process,
just as a welfare recipient is not deprived of due
process when the legislature adjusts benefit
| evel s. In each case, t he | egi sl ative
determ nation provides all the process that is
due[, for] it remain[s] true that the State's
interest in fashioning its own rules of tort |aw
is paranobunt to any discernible federal interest,
except perhaps an interest in protecting the
individual citizen from state action that s
wholly arbitrary or irrational. . . . [1]t may
wel |l be that a substantive immnity defense, |ike
an elenment of the tort claimitself, is nmerely one
aspect of the State's definition of that property
i nterest.

Logan v. Zimrerman Brush Co., 455 U S. 422, 432-33

(1982) (citations and internal quotation marks omtted).
The due process guarantees under the Wsconsin Constitution

track those under the Federal Constitution. Reginald D. v.

State, 193 Ws. 2d 299, 307, 533 N.W2d 181 (1995). The
procedural conponent of +the Fourteenth Amendnent's Due
Process Clause does not require any nore process than the
| egislature has given in enacting 8 893.55(1)(b). I
therefore conclude that the statute in no way abridges the
plaintiffs' procedural due process rights.

54 In truth, this case has little to do wth
procedural due process. As | read the lead opinion, no
nunber of hearings or other additional procedural safeguards
woul d save the statute at issue in this case. Rather, the

| ead opinion's quarrel with the statute is ultimtely rooted
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in a disagreenent with the | egislature over the propriety of
i mmuni zing health care providers from the "long tail"
liability associated wth certain types of medi cal
mal practi ce. Essentially, the lead opinion objects on
"fundanental fairness" grounds to any tinme period limtation
on the discovery rule. However, "fundanental fairness" is a
hol | ow i nvocation when it is unacconpani ed by an anal ysis of
t he substantive due process considerations underpinning the
phr ase.

155 This ~court is generally ill-equipped as an
institution to second guess a legislative grant of immnity
which attenpts to address economc threats to services
inportant to the public. As a rule, such a legislative
enactment "does not violate substantive due process if it
bears a rational relationship to the underlying |egislative

pur pose. " Szarzynski v. YMCA, Canp Mnikani, 184 Ws. 2d

875, 889, 517 N.W2d 135 (1994); see also Duke Power Co. V.

Carolina Envtl. Study Goup, Inc., 438 US. 59, 83-4

(1978) (holding that "legislative effort[s] to structure and
accommodate the burdens and benefits of economc life" do
not violate due process unless "the legislature has acted in
an arbitrary or irrational manner")(citation and internal
guotation marks omtted).

156 There are at |east three reasons for concluding
that 8§ 893.55(1)(b) does, in fact, vindicate legitimte
| egi sl ative goals. First, the statute encourages

participation in the health care profession by giving
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finality to health care providers who would otherw se face
prol onged and uncertain liability. Second, by limting
certain types of "long tail"™ Iliability, 8 893.55(1)(b)
enhances the insurability of health care providers.
Finally, by encouraging participation in the health care
profession and reducing "long tail" liability, the statute
secures affordable, quality health care for the citizens of
W sconsi n.

57 | cannot conclude that the legislature has acted
"arbitrarily" or "irrationally" in placing a five-year limt
on the accrual of a nedical nalpractice cause of action
The | egislature created 8 893.55 in response to the nedical

mal practice crisis of the 1970's. See Redi sh, Legislative

Response to the Medical Malpractice Insurance Crisis:

Constitutional |Inplications, 55 Tex. L. Rev. 759, 759-60

(1977). As the lead opinion notes, the 1976 staff paper
prepared for the Mlpractice Conmttee of the Wsconsin
Legi slative Council estimated that 98.9% of adult claimnts
and 95% of child claimants file nedical mal practice clains
within five vyears of the occurrence of the alleged
negligence. Lead op. at 7 n. 7.

158 The staff report suggests that the five-year limt
on commencenent of a suit would negatively affect only a
smal | percentage of mal practice clainms. The |egislature had
to balance the interests of that small percentage of
claimants against the interests served by the enactnent of

the five-year statute of repose. In balancing the
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interests, the legislature apparently concluded that public
policy was best served by cutting off nedical nalpractice
claims not commenced within five years of the act giving
rise to the <claim Wiile such a decision my be
di sagreeabl e and even harsh, it is rationally related to the
legitimate goal of relieving health care providers of
perpetual mal practice liability.

159 In summary, because the plaintiffs' wunaccrued
cause of action is not a vested property right, there is no
due process basis for chal lenging 8§ 893.55(1)(b).
Furthernore, even assumng arguendo that the plaintiffs
unaccrued cause of action does constitute a property right
warranting due process protection, | conclude that the
plaintiffs are owed no nore procedural protections than the
| egi slature has gi ven in det er m ni ng to enact
8§ 893.55(1)(b), and that the statute is rationally related
to a legitimate |egislative purpose. | therefore find that
8§ 893.55(1)(b) does not violate the plaintiffs' due process
rights.

1. Equal Protection”

' The equal protection provisions of the Wsconsin

Constitution parallel those guaranteed under the Fourteenth
Amendnent to the United States Constitution. Reginald D. v.
State, 193 Ws. 2d 299, 307, 533 N.W2d 181 (1995). The
plaintiffs make the argunent that 8 893.55(1)(b) constitutes

"special privilege legislation."” Because equal protection
anal ysis subsunmes the question of whether a statute
i nperm ssibly confers special privileges on a class, | treat
both issues wunder equal protection. See Christoph .

Chilton, 205 Ws. 418, 421, 237 N.W 134 (1931).
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60 | also reject the plaintiffs' assertion that
8 893.55(1)(b) denies them equal protection of the |aws.
Because the statute does not inplicate "fundanmental rights”
or "suspect classifications,” the rational basis test

applies. See Kukor v. Gover, 148 Ws. 2d 469, 495, 436

N. W2d 568 (1989). The statute "nust be sustained unless it
is patently arbitrary and bears no rational relationship to

a legitimate governnment interest."” State v. MMnus, 152

Ws. 2d 113, 131, 447 N WwW2d 654 (1989) (citation and
internal quotation marks omtted).

61 Substantive due process and equal protection
anal ysis have nuch in conmmon. | have already determ ned
under a substantive due process analysis that 8§ 893.55(1)(b)
bears a rational relationship to the emnently reasonable
| egislative goal of maintaining the continued quality of
health care and the economc vitality of the health care
i ndustry. Under equal protection analysis, there nust be a
rational relationship between the disparity in treatnent
resulting under a statute and a legitinmte governnental

obj ecti ve. See State v. Post, 197 Ws. 2d 279, 319, 541

N.W2d 115 (1995).

62 Under the rational basis test, the classifications
achieved by a statute are scrutinized under "a relatively
rel axed standard reflecting the Court's awareness that the
drawing of lines that create distinctions is peculiarly a
| egislative task and an unavoi dable one. Perfection in

maki ng the necessary classification is neither possible nor
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necessary." Massachusetts Bd. of Retirenent v. Mirgia, 427

UsS. 307, 314 (1976). A statute does not violate equal
protection nmerely because its cl assifications are
"inperfect,” lack "mathematical nicety," or "result[] in

sone inequity." Schweiker v. WIson, 450 U S. 221, 234

(1981). As long as the classification schenme chosen by our
| egislature rationally advances a proper objective, "we nust
di sregard the existence of other nethods of allocation that
we, as individuals, perhaps would have preferred." 1d.

163 The "health care provider" classification is a
reasonabl e one. This court has already determ ned that
|l egislative action affecting nedical mal practice is
justified by the distinct nature of the field. State ex

rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 509, 261 N W2ad

434 (1978). It follows that the "health care provider"
classification, conposed of nedical mal practice defendants,
is reasonably constituted. Additionally, the class is
susceptible to expansion as circunstantially warranted.

See, e.g., Cark, 161 Ws. 2d at 439 (holding that a

podiatrist is a "health care provider"” under 8§ 893.55); Ritt
v. Dental Care Associates, S.C., 199 Ws. 2d 48, 543 N W2d

852 (Ct. App. 1995)(holding that a dentist is a "health care
provi der" under § 893.55).

164 Unlike the plaintiffs, I do not find it
constitutionally significant that the term "health care
provider” omts blood banks and pharmaceutical and nedica

devi ce conpanies. See Doe v. Anerican Nat'l Red Cross, 176

10
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Ws. 2d 610, 616-17, 500 N w2d 264 (1993). Section
893.55(1)(b) 1is addressed to a crisis affecting the
provi sion of health care, and provides a degree of immnity
fromtort claims to those who diagnose, treat, or care for
patients. As we noted in Doe, bl ood banks and
phar maceuti cal and nedi cal device conpanies take no part in
di agnosing, treating, or caring for patients. Id. They are
therefore not part of the crisis that 8§ 893.55(1)(b) was
intended to partially aneliorate. This distinction
recogni zed by this court in Doe, is rationally related to
the goal of Iimting the "long tail"” liability of those who
actually provide health care to patients.

165 Section 8 893.55(1)(b) does not suffer t he

classification infirmties recognized in Kallas MIIwork

Corp. v. Square D Co., 66 Ws. 2d 382, 225 N W2d 454

(1975), and Funk v. Wllin Silo & Equi pnent, Inc., 148 Ws.

2d 59, 435 NW2d 244 (1989). 1In both Kallas and Funk, this

court invalidated on equal protection grounds limtations
statutes dealing with actions arising from inprovenents to

real estate. Funk described the fundanental flaw in both

versi ons of the statute:

Much of our decision herein is a matter of stare
decisis based on Kall as. W invalidated the
predecessor of this statute because no reasonabl e
distinction could be found between the builders in
the protected class and others |ike material nen
and owners who were not protected by the statute.
As poi nted out above, furnishers of materials and
| and surveyors have now been included in the
protected class. No doubt, this reduces the
under -i ncl usi veness of the statute, but owners or

11
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occupants who may be liable to suit by third
parties as the result of design defects or
construction errors or omssion are not in the
protected cl ass.

148 Ws. 2d at 73. Thus, the statutes at issue in

Kallas and Funk violated equal protection by granting,

W thout a rational basis, the benefit of a limtation period
to one group while denying the sanme benefit to a simlarly
si tuated group.

66 The under-incl usi veness probl ens present in Kallas

and Funk are absent in the instant case. No such defect

exists in this case, because, with one notable exception,
8§ 893.55(1)(b) applies across the board to those providing
health care to patients.?'® | therefore conclude that the
statute's classification of nedical nalpractice defendants
does not violate equal protection.

167 The plaintiffs next argue that the classification
of medical nmalpractice claimants is not rational. For
exanple, they note that two victins of identical negligent
acts are treated differently under the statute, since the
one who conmences a suit within five years of the negligent

act wll be allowed to proceed, while the other wll be

8 As the plaintiffs note, § 893.55(3) renoves the
five-year limt on discovery of foreign objects that have
been left in a patient's body. However, this is hardly an
arbitrary subclassification of health care providers, for it
is reasonable that 8§ 893.55 would carve out exceptions to
the five-year period of repose for those acts or om ssions
that the legislature has determned are particularly
egr egi ous. See also § 893.55(2)(providing an exception to

the five-year repose period when a health care provider
conceals his or her injurious act or om ssion).

12
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barred if he or she commences a suit after the five-year
peri od. I cannot conclude that such a tine-based
classification is irrational, since by their nature, every
statute of limtations and statute of repose nust nmake such
a distinction. | conclude that the statute at issue nakes a
rational distinction between claimnts conmencing an action
within five years and those filing after five years.

168 | also reject the plaintiffs' assertion that
treating nedical malpractice claimants differently from

other tort claimants violates equal protection. This court

13
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has previously considered and rejected such an argunent,

Strykowski, 81 Ws. 2d at 507-9, and | see no reason to

depart from precedent.

169 In sum the distinctions created by 8§ 893.55(1)(b)
do not suffer classification infirmties, and are rationally
related to a legitimate | egislative objective. | therefore
conclude that 8§ 893.55(1)(b) does not violate the
constitutional guarantee of equal protection of the |aws.

[11. Article |, 8 9 of the Wsconsin Constitution

The Lead Opi ni on

170 The plaintiffs assert, and the Iead opinion
concludes, that § 893.55(1)(b) violates the "renmedy for
wrongs" section of the Wsconsin Constitution. Gting
Kallas, 66 Ws. 2d at 384, 393. Article I, &8 9 of the

W sconsin Constitution provides:

Renedy for wongs. Section 9. Every person is
entitled to a certain renmedy in the laws for all
injuries, or wongs which he nmay receive in his
person, property, or character; he ought to obtain
justice freely, and wthout being obliged to

purchase it, conpletely and wthout denial,

pronmptly and w thout delay, conformably to the

| aws.

I concl ude t hat pr ecedent est abl i shes t hat
§ 893.55(1)(b) does not violate Ws. Const. art. |, 8§ 9.

71 This court has previously elucidated the neaning

of the "renedy for wongs" clause:

That section, though of great inportance in our
jurisprudence, is primarily addressed to the right
of persons to have access to the courts and to
obtain justice on the basis of the law as it in
fact exists. No legal rights are conferred by
this portion of the Constitution.

14
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Mul der v. Acne-Cl eveland Corp., 95 Ws. 2d 173, 189,

290 N.W2d 276 (1980)(footnote omtted). The Ml der court
enphasi zed that its prior Ws. Const. art. |, 8 9 analysis

in Kallas stood for no nore than the proposition that the

"remedy for wongs" section m ght have "possible
application . . . where a renedy is sought for a
"legislatively recognized right."" Mul der, 95 Ws. 2d at

189-90 n. 3 (enphasis in original).

72 In the present case, the |ead opinion presunably
acknow edges that the |egislature does not recognize a right
to commence a nedical nalpractice action nore than five
years after a health care provider's allegedly negligent act
or om ssion. Undaunted, the Ilead opinion nevertheless
concludes that Ws. Const. art. I, 8§ 9 invalidates
§ 893.55(1)(b).

173 The lead opinion attenpts, but fails, to

distinguish this court's decision in CLL Assocs. V.

Arrowhead Pacific Corp., 174 Ws. 2d 604, 497 N W2d 115

(1993). In CLL, we held that § 893.43, the six-year statute
of limtations for contract actions, does not violate Ws.
Const. art. I, 8§ 9. Under 8 893.43, a contract cause of
action accrues at the nonent of breach, rather than at the
moment that the injured party discovers the breach. CLL,
174 Ws. 2d at 607. The plaintiff in CLL conplained that
the effect of the statute was to cut off a cause of action

before the plaintiff could have discovered the underlying

15
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injury, in violation of the right to a renmedy under Ws.
Const. art. 1, 8 9. This court rejected the plaintiff's
Ws. Const. art. |, 8 9 challenge, concluding that the
"remedy for wongs" provision was not violated nerely
"because the Ilimtations period expired before CLL
di scovered its injury." CLL, 174 Ws. 2d at 614.

174 In the lead opinion's view, CLL is distinguishable

on the foll ow ng basis:

CLL involved a statute of limtations while this
case involves a statute of repose. These are
di stinct | egal concepts that deserve to be treated
as such. Because we recognize the |ega
di stinction between a statute of Ilimtations and a
statute of repose, we find CLL inapplicable to the
case at bar.

Lead op. at 9-10 (footnote omtted). However, CLL
itself denonstrates that the lead opinion's distinction
between statutes of limtations and repose for purposes of
Ws. Const. art. I, 89, isinfirm

75 The CLL court concluded that § 893.43, a statute
of limtations, does not violate Ws. Const. art. I, 8 9, by
extinguishing a claimant's cause of action before the

claimant discovers the injury. As support for its

conclusion, the CLL court cited Halverson v. Tydrich, 156

Ws. 2d 202, 456 N.W2d 852 (Ct. App. 1990), which held that
8§ 893.55(1)(b), the very statute of repose at issue in this
case, also does not violate Ws. Const. art. |, 8§ 9. CLL,
174 Ws. 2d at 614. |Indeed, CLL unequivocally endorsed the

Hal verson analysis of Ws. Const. art. I, § 9. |d. at 616

16
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("The reasoning in Halverson applies to the instant case").

176 Under the CLL analysis, this court considers
statutes of limtations and repose to be interchangeabl e for
purposes of Ws. Const. art. |, § 9. The lead opinion in
this case nust disown its own reasoning and citations to
authority in CLL in order to achieve the desired result in

this case. The effect is a sub silentio overruling of this

court's decision in CLL and the court of appeals' decision
in Hal verson. | conclude that the reasoning of CLL and
Hal verson is sound and applies in the instant case.

77 As | understand the lead opinion, a statute of
repose is wunconstitutional if it places any tine period
l[imtation on the accrual of a cause of action, because it
is unfair to "close the doors of the courtroom before a
cl ai mant coul d reasonably discover his or her injury. Since
all statutes of repose create such a tinme limtation on
accrual, it appears that the |ead opinion would invalidate
all statutes of repose. Furthernore, because the |ead
opinion's distinction between statutes of Ilimtations and
repose IS hol | ow, t oday' s deci si on carries grave
inplications for any statute which places any tine limt on

t he di scovery rule.

17
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78 Under CLL, § 893.51(1)" i's presumabl y
constitutional, since "[d]eterm ning when a cause of action
accrues for statute of limtations purposes is a policy
deci sion, not an issue of constitutional dinmension." CLL
174 Ws. 2d at 614. Yet, the effect on a clainmnt under
§ 893.51(1) is no different than under 8§ 893.55(1)(b)--the
claimant loses the ability to bring a cause of action that
he or she has no reason to know exi st ed. Under the |ead
opinion's reasoning, this fact would appear to render

§ 893.51(1) unconstitutional.

179 | do not believe that constitutional guarantees
rise or fall on enpty legal distinctions. Whether it is
| abel ed a statute of limtations or repose, the result is

the same in both cases--the ability to conmence an action is

extingui shed before the claimnt could reasonably discover
his or her injury. For that reason, consistent with CLL and
Hal verson, | conclude that Ws. Const. art. |, 8 9, does not
prevent the legislature from enacting |egislation which
extingui shes an wunaccrued cause of action for nedical

mal practi ce.

9 Ws. Stat. § 893.51(1) states that actions for the
wongful taking of personal property nust be comenced
within six years after a cause of action accrues. The
statute al so provides that such a cause of action accrues at
the time that the property is taken. The Judicial Counci
Comm ttee note acconpanying the statute makes explicit the
| egislature's intent that the cause of action accrue w thout
regard to a claimant's know edge of the wongful taking.

18
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80 It is crucial to note that the lead opinion's
r epeat ed st at enent t hat § 893.55(1)(b) IS only
unconstitutional "as applied" disguises the true scope of
its decision. If the |lead opinion's reasoning were correct,
there is no possible conclusion other than that the statute
of repose is unconstitutional on its face. This is so
because the reasoning of the | ead opinion would require that
the statute of repose be found unconstitutional in every
case in which a claimnt discovers a cause of action nore
than five years after the negligent act or om ssion. See

United States v. Salerno, 481 U S. 739, 754 (1987) (noting

that a statute is facially unconstitutional when "no set of
circunstances exists under which the [statute] would be
valid"). The | ead opi nion's reasoni ng renders
unconstitutional this statute of repose, and arguably
renders unconstitutional all statutes of repose. See Ws.
Stat. 88§ 893.37, 893.59, 893.66(1). If this is what the
| ead opinion intends to do, then it should be acknow edged
and clearly stated.

Justice Crooks' Concurrence

181 Justice Crooks' concurrence, which is premsed
solely on Ws. Const. art. 1, 8 9, nerely expands on the
| ead opinion's erroneous anal ysis of the sane constitutional
provi si on. Essentially, the concurrence concludes that
8§ 893.55(1)(b) violates Ws. Const. art. |, 8 9 because: 1)
a renmedy for nedical nmalpractice existed at common |aw, 2)

the legislature barred Mkos' nedical nmalpractice claim

19
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W thout providing a "reasonable alternative"; and 3) no
"overpowering public necessity" justified the legislature's

action, because the nedical nmalpractice crisis ended when

the legislature enacted Chapter 655. Justice Crooks'
concurrence at 6-7. | disagree.
182 | do not believe that Ws. Const. art. |, 8§89

stands as an obstacle to the legislative alteration or
abolition of common law rights of action. One comment at or
on the subject is worth quoting at length, for he anply
refutes the notion that Ws. Const. art. I, 8 9 exists as
anything nore than a constitutional guarantee of judicia

i ndependence:

The historical origins of the open courts clause
do not support the proposition that it was
intended to be a "renedies" clause, as that term
is used today. Courts which seek to prohibit
legislatures from Ilimting existing renedies
through duly enacted legislation nust find the
source of their authority somewhere other than the
open courts clause of their state constitutions.

An open courts clause analysis consistent with the
origins of the provision should focus not on
whet her the |egislature has abolished a "renedy"
but on whether the challenged action conprom ses
the judiciary as an independent branch of
government. . . . [When the legislature clearly
expresses its desire to Ilimt the renedies
avai |l abl e, the court should be especially cautious
before striking down such a law, |est the open
courts clause be wused to undermne the very
separation of powers which the provision was
intended to foster.

The common | aw has al ways evol ved to neet changi ng
ci rcunst ances and should continue to do so. It is
quite another thing to suggest that the open
courts clause requires a renmedy for every right
or, put another way, t hat It forbids the

20
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| egislature from altering or even abolishing
remedi es through duly enacted | egislation.

Jonathan M Hoffrman, By the Course of the Law The
Oigins of the Open Courts Cl ause of State Constitutions, 74
O. L. Rev. 1279, 1316-17 (1995) (enphasis in original)
(hereinafter Oigins of the Open Courts C ause).

183 The concurrence apparently believes that the
statute of repose was not ained at the nedical mal practice
crisis of the 1970s because it was created four years after
the enactnent of Chapter 655. Justice Crooks' concurrence
at 7. I am not sure what relevance the chronology of the
two statutory enactnments has to the legislative purpose
underlying them However, | amcertain that the |egislature
was not required to address every facet of the nedical
mal practice crisis with Chapter 655.

184 The nedical mal practice crisis was not
created in a day, and the legislature was not required to
solve it all at once in Chapter 655. I ndeed, the nedica
mal practice <crisis did not vanish overnight wth the
enact nent of Chapter 655. | therefore conclude that the
concurrence | acks a basis for inplying that § 893.55 was not
justified by the "overpowering public necessity" of
addressing the nedical mal practice crisis.

185 |1 also do not find illumnative the
concurrence's citation to foreign jurisdictions which have
struck down nedical nmalpractice statutes of repose under

state constitutional provisions analogous to Ws. Const.

21
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art. 1, §09. Justice Crooks' concurrence at 8. The case
law dealing with "open courts" clauses simlar to Ws.
Const. art. I, 89 is in a state of "total disarray.”
Oigins of the Open Courts Cause, 74 O. L. Rev. at 1282
(citing David Schuman, The Right to a Renedy, 65 Tenp. L.
Rev. 1197, 1203 (1992)). | see no need to wade into the
nor ass.

86 In his concurrence, Justice Crooks repeats
the lead opinion's error by attenpting to distinguish CLL.
The concurrence states that "although it may not violate
art. I, 8 9 to bar a contract claimbefore the injured party
knew or should have known of the injury . . . the sane
reasoning does not necessarily apply to a tort cause of
action." Justice Crooks' concurrence at 9 (citation
omtted). This contrived distinction between contract and
tort actions, which was flatly rejected by CLL, destroys any
merit that the concurrence's three-step Ws. Const. art. I,
8§ 9 analysis m ght have possessed.

187 The common |law recognized a breach of
contract cause of action; the statute at issue in CLL
8§ 893.43, extinguished an undiscovered breach of contract
cl ai mw thout providing any "reasonabl e alternative"; and no
"over powering public necessity” was even asserted in CLL for
the legislature's action. Thus, under the concurrence's own
analysis, the statute at issue in CLL should have been
declared violative of Ws. Const. art. |, 8§ 9. There is

sinply no principled basis for concluding on the one hand

22
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that the CLL statute does not violate Ws. Const. art. I,
8 9, but on the other hand that the statute at issue here
does. The two statutes nust stand or fall together because
their effect is identical.

188 The CLL court did not recogni ze a

contract/tort distinction for purposes of its Ws. Const.

art. |1, 8 9 analysis. It concluded that 8§ 893.43 does not
violate Ws. Const. art. |, 89 by extinguishing an
undi scovered contract cause of action. In marshaling

authority for its conclusion, the CLL court cited Hal verson.
In Halverson, the court of appeals held that the very
statute at issue in this case did not violate Ws. Const.
art. 1, 89 by extinguishing a tort claim for nedical
mal practi ce. The CLL court also cited Yotvat v. Roth, 95

Ws. 2d 357, 369-70 (Ct. App. 1980), which involved an

action for wr ongf ul death resulting from negligent
di agnosi s. Consistent with the CLL court's citation to
Hal verson and Yotvat, | conclude that the Ws. Const. art.

I, 8 9 analysis is the same for both contract and tort
causes of action.

189 The concurrence makes a further Dbaseless
di stinction. Gting Strykowski, 81 Ws. 2d at 509, the
concurrence determnes that Ws. Const. art. I, 8 9 is not
only nore solicitous of tort actions than of contract
actions, but it is particularly concerned with tort clains
al I eging nedical mal practi ce. Justice Crooks' concurrence

at 9. The concurrence's reliance on Strykowski is
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m spl aced, however, because Strykowski stands for the
proposition that the unique nature of nedical malpractice
claims makes them anenable to legislative alteration,
whereas the concurrence believes that the nature of nedica

mal practice clains prevents the legislature from altering
t hem

190 For the foregoing reasons, | conclude that
the concurrence, like the l|ead opinion, has erroneously
determ ned that 8 893.55(1)(b) violates Ws. Const. art. |,
8§ 9 of the Wsconsin Constitution.

V. Negligent Diagnosis Cains Under § 893.55

191 1In hi s concurrence, Justice Babl i tch
concludes that a negligent diagnosis is not treatnent for
purposes of § 893.55, and that the statute is therefore
i napplicable to this case. The concurrence's determ nation
is flawed for several reasons.

192 First, recent decisions of this court have
rejected the distinction relied upon by Justice Bablitch
For exanple, in Doe, 176 Ws. 2d at 616-17, this court
determ ned that bl ood banks are not "health care providers”
for purposes of invoking 8§ 893.55. A unaninobus court stated

t hat :

The Red Cross is not involved in the diagnosis,
treatment or care of patients as are podiatrists.
The Red Cross is not licensed to practice nedicine
by the state of Wsconsin or any nmedi cal exam ning
board. . . . [We reject the Red Cross' argunent
that this case is simlar to clainms against
radi ol ogi sts or pathologists who have no direct
patient contact but fall within the scope of sec.
893. 55. The Red Cross is not involved in
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di agnosi ng and recomrendi ng treatnent for patients
as are radiol ogists and pat hol ogi sts.

Id. | submt that Justice Bablitch's view that diagnosing
physicians fall outside of 8§ 893.55 is utterly at odds with
Doe.

193 Furthernore, this court concluded only two terns
ago that m sdiagnosis and treatnent are indistinguishable

for purposes of the informed consent statute:

Certainly, procedures which are purely diagnostic
in nature are not excluded from sec. 448.30's
reach. . . . The distinction between diagnostic
and nedical treatnments is not in and of itself
significant to an analysis of informed consent.

See Martin, 192 Ws. 2d at 175. | ndeed, both parties

agreed at oral argunment that it would be inconsistent with
Martin to hold in this case that § 893.55 does not cover
negligent diagnosis. | find unpersuasive the concurrence's
attenpt to distinguish Martin.

194 Second, the court of appeals squarely

addressed this issue just |last year:

The standard nedical mal practice jury instruction,
WS JI-CVIL 1023, does not specifically instruct
as to negligent diagnosis. However, diagnosis is
considered "care and treatnent."

Finley v. Culligan, 201 Ws. 2d 611, 622, 548 N W2d 854

(C. App. 1996) (citing MIler v. Kim 191 Ws. 2d 187, 198,

528 NNw2d 72 (C. App. 1995).
195 Third, by renoving diagnosi ng physicians from the
protection of § 893.55, the concurrence would create a

statutory classification schenme which nmay violate equal
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protection. It is difficult to discern a rational basis for
treating diagnosing health care providers differently from
other health care providers. The concurrence nakes no
attenpt to justify the disparate treatnment of health care
providers achieved under its reading of § 893.55. I n
avoiding the constitutional basis for the l|lead opinion's
decision, the concurrence would nerely substitute a real
constitutional problem for the one imagined by the |ead
opinion, and would overrule three recent cases in the
pr ocess.

196 Finally, whi | e t he concurrence finds t he
| egislative history of the inforned consent statute
significant, it takes no notice of the Judicial Council
Commi ttee note acconpanying Ws. Stat. § 893.55. The note

states without limtation that:

This section has been created to precisely set out
the tinme periods within which an action to recover
damages for nedical mal practice nust be commenced.
The tinme provisions apply to any health care
provi der in Wsconsin.

Sub. (1D cont ai ns t he gener al tinme
limtations for commencing a nal practice action.
The subsection requires that such an action be
commenced not l|ater than 3 years from the event
constituting the mal practice or not nore than one
year from the time the malpractice is discovered
by the patient or should have been discovered by
the patient. The patient has either the 3-year
general tinme period or the one-year tine period
from the date of discovery, whichever is later.
Subsection (1) further provides that in no event
may a mal practice action be commenced |ater than 6
[5] years from the date of the alleged act or
om ssi on.
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197 As is apparent from the committee note, the
| egislative history supports the proposition that the
| egislature intended that § 893.55 apply generally to
medi cal mal practice clains, with no exception for nedica
mal practice actions predicated on negligent diagnosis.

198 For all of these reasons, | conclude that
negligent diagnosis is treatnent for purposes of § 893.55.

Concl usi on

199 | conclude that the plaintiffs have failed to
denonstrate beyond a reasonabl e doubt that 8 893.55(1)(b) is
unconstitutional. The lead opinion believes that it 1is

unfair to the plaintiffs to extinguish a cause of action

before it even arises. | agree. The lead opinion is of the
opinion that it is bad public policy to do so. | agree
However, | disagree with the |ead opinion because it fails

to provide an analysis which can sustain a conclusion that
the statute is unconstitutional. W are left, therefore
with the lead opinion's determ nation of what constitutes
good public policy versus the legislature's determ nation of
what constitutes good public policy.

1100 The institutional legitimacy of the judiciary is
at a low ebb when a court errs by substituting its "better"
public policy vision for the one enacted by the | egislature.

The | ead opinion has commtted such an error by m staking
its conception of sound public policy for a constitutiona

mandat e.
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101 In addition, the |ead opinion and the concurrence

by Justice Crooks have erred in determning that
8 893.55(1)(b) violates Ws. Const. art. |, 8 9. Prior case
| aw denonstrates that Ws. Const. art. |, 8 9 creates no

rights and does not preclude the legislature from altering
or extinguishing an undiscovered cause of action. For
purposes of Ws. Const . art. I, 8 9 analysis, t he
di stinctions nade by the concurrence between contract, tort,
and nedi cal mal practice clains are baseless. The
concurrence also lacks a basis for asserting that because
the legislature enacted laws in 1975 in an attenpt to
address the nedical malpractice crisis, it could not have

been simlarly notivated four years later when it enacted

the § 893.55(1)(b) statute of repose. | conclude that Ws.
Const. art. |, 8 9 does not prevent the legislature from
setting a five-year tinme |imt on the comencenent of

medi cal mal practice actions.

1102 Finally, I concl ude that Justice Bablitch's
concurrence is premsed on a legal theory not raised in
either the circuit court, the court of appeals, the petition
for review, or the briefs to this court. The theory was
rejected by both parties at oral argunent before this court,
and is contrary to precedent, the |anguage of the statute,
and the statute's legislative history. | therefore also
reject it.

1103 For the foregoing reasons, | respectfully dissent.
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104 | am authorized to state that Chief Justice

Shirley S. Abrahanmson joins this opinion.
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